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CERTIFIED RETURN RECEIPT MAIL REQUESTED
7010 3090 0001 4462 9549

DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON TX 77553-1229

August 9, 2011

REPLYTO
ATTENTION OF:

Compliance Section

SUBJECT: SWG-2010-00869; Land Tejas Companies, Ltd. Unauthorized Discharge of Fill
Material Into Waters of the United States, Discovery at Spring Trails, Montgomery County,
Texas

Ms. Sharon Parrish

Environmental Protection Agency (EPA) Region 6
Wetland Section (6 WQEM)

1445 Ross Avenue

Dallas, Texas 75202-2733

Dear Ms. Parrish:

This concerns our investigation into the unauthorized discharge of fill material in waters of
the United States, including adjacent wetlands, associated with the construction of the Discovery
at Spring Trails Subdivision (SWG-2010-00869). The developer responsible for the activity is
Land Tejas Companies, Ltd. (POC: Mr. James Henrie). The above referenced case is
summarized below: .

SWG-2010-00869, Discovery at Spring Trails: The approximate 470-acre subdivision is
located southeast of the intersection of Riley-Fuzzell Road and Rayford Road in Montgomery
County, Texas. The discharge of fill material has impacted greater than %2 acre of waters of the
U.S,, including adjacent wetlands, without a Department of the Army permit. This estimation
has not been verified by an actual delineation but appears accurate. The discharge of fill material
is associated with land clearing, and construction of a detention basin and channel using
mechanized equipment. Additional acreage of waters of the U.S. may be impacted during the
completion of the subdivision. The impacted jurisdictional areas include an adjacent wetland
and an unnamed tributary that flows into Spring Creek, a relatively permanent water of the U.S.

On July 13, 2011 Mr. Jim Herrington, EPA, requested this case. Therefore, in accordance
with Part ITI D.1. (c) of the 1989 Memorandum of Agreement between the Department of the”
Army and the EPA Concerning Federal Enforcement Actions under Section 404 of the =
Clean Water Act, the EPA is the lead federal enforcement agency.

S i





CESWG-PE-RC (1145) 15 July 2011

MEMORANDUM FOR THE FILE

SUBJECT: SWG-2010-00869; Referral to EPA, Discovery at Spring Trails, Unauthorized Discharge
of Fill Material, Montgomery County, Texas

1.

We have determined that unauthorized discharges have occurred at the Discovery at Spring Trails
residential subdivision resulting in at least two non-permit violations of Section 404 of the Clean
Water Act (Section 404) of a verified jurisdictional determination dated 18 May 2007. These
violations are described in a memo to the file dated 13 July 2011 and impact greater than % acre of
waters of the United States, including jurisdictional wetlands.

This site is located immediately west of an ongoing, controversial 404 litigation action that the
EPA is the lead federal agency working with the Department of Justice. Therefore, for this class of
enforcement action and to ensure consistency of the 404 program, this action is being referred to
the EPA as the lead federal agency seeking appropriate resolution.

Per the 1989 Memorandum of Agreement between the Department of the Army and the
Environmental Protection Agency Concerning Federal Enforcement For The Section 404 Program
of the Clean Water Act (1989 Enforcement MOA), the EPA will act as the lead enforcement
agency where the EPA requests a class of cases or a particular case (Section II1.D.1.c). Because
this case was requested by Mr. Jim Herrington, USEPA Region VI, the investigation is being
referred to EPA for enforcement.






CESWG-PE-RC (1145) 13 July 2011

MEMORANDUM FOR THE FILE

SUBJECT: SWG-2010-00869; Discovery at Spring Trails, Alleged Unauthorized Discharge of Fill
Material, Montgomery County, Texas

1.

The purpose of this memo is to document a site visit at the Discovery at Spring Trails residential
development located in Montgomery County, Texas. This site visit occurred on 5 May 2011 and
was conducted by Mr. John Davidson and Mr. Flynt Houston. A complete list of attendees can be
found in the administrative record.

The following documents were reviewed prior to the site visit:

a. File D-19076 (SWG-2006-01831)

b. Aerial Photos: 1995 DOQQ, 2010 NAIP, 2011 Google Earth™
c. USGS Topographic Maps (Spring and Maedan Quads)

Utilizing the final revised delineation map from file D-19076, we concentrated our efforts on
investigating the areas deemed jurisdictional in the 18 May 2007 letter. The first area we
investigated was the southern portion of WET2 where it meets WB1. A detention basin and
drainage channel had been constructed that bisected the WET2/WB1 aquatic resource. It appeared
the detention basin, including portions of WET2 and WB1, was scraped using mechanized
equipment, which resulted in a discharge of fill material into WET2/WB1 without a Department of
the Army (DA) permit.

Next we investigated WET 2 which is a forested wetland extending north to south within the
project area with an approximate size of 13.63 acres. This wetland was determined to be an
adjacent wetland to Spring Creek, a traditional navigable water of the United States. Mr Davidson
and I inspected the boundaries of this wetland to assess whether any unauthorized fill had been
discharged within the delineated boundary. Several GPS points were taken along the edge of the
development around WET2. When analyzed in GIS it showed that the development activities had
not extended into the western boundary of WET2. Although we found the residential development
had avoided most of the wetland area, there was a portion within the northern reach of WET?2 that
had been cleared by mechanized activity. Using GIS we estimated that approximately 0.5 acres of
forested wetland within WET?2 had been cleared by mechanized activities which resulted in a
discharge of fill within a jurisdictional wetland without a DA permit.

After visiting this area we returned to the southern portion of the project area where a man-
excavated channel had been created immediately adjacent to WB1. Our preliminary review
indicated that this excavated channel could have resulted in a discharge of fill within the tributaries
confirmed in file D-19076. We walked the entire length of the excavated channel from the
detention pond investigated earlier to the southern confluence with WB1. The man-made channel
extends from the residential development southward until it connects with the tributary identified
as WB1, south of the residential development. At this confluence there was flowing water at the
time of the site visit. WET2 and WB1 now flow into the detention basin and excavated channel
making a reroute of a tributary subject to Section 404 of the Clean Water Act.





Houston, Michael F SWG

From:
Sent:
To:
Subject:

James Henrie
owner/developer

Collin Campbell
owner/developer

Lee Sherrod

Clayton Chabannes
Jonathan Unterreiner
Greg Anderson

Doug Crosson

Jenny Tinsley

Susie Alford
Bank

Bill Goodrum
note from Amegy Bank

Craig Knight

Lee Sherrod [lee_sherrod@horizon-esi.com]
Wednesday, May 11, 2011 1:31 PM
Houston, Michael F SWG

RE: attendees for site visit (UNCLASSIFIED)

Land Tejas
Land Tejas

Horizon Env Serv
Jones & Carter
Jones & Carter
Amegy Bank
Amegy Bank
Amegy Bank

Burg Oliver
ForeStar Group

ForeStar Group

of note from Amegy Bank

Mike Casey
investor in project

Flynt Houston
Compliance

John Davidson
Compliance

Jim Herrington
Review/Compliance

USACE

USACE

EPA

i
wld

Attrnctese

5 MAY 1

Current property

Current property

Consultant to Land Tejas
MUD Engineer
MUD Engineer
Current lender/lien holder
Current lender/lien holder
Current lender/lien holder

Consultant for Amegy

Possible future purchaser of

Possible future purchaser

Current

Galveston District

Galveston District

Region 6 Wetland

From: Houston, Michael F SWG [mailto:Michael.F.Houston@usace.army.mil]
Sent: Wednesday, May 11, 2011 11:55 AM

To: Lee Sherrod

Subject: attendees for site visit (UNCLASSIFIED)





Classification: UNCLASSIFIED
Caveats: NONE

Lee,

If you get a chance, could you send me a list of attendees with their affiliation that were
present at our site visit on May 5, 2011. We need something for our administrative record.

Thanks,

M. Flynt Houston
Regulatory Specialist/Compliance

U.S. Army Corps of Engineers
2066 Fort Point Road
Galveston, TX 77553

Phone: 409-766-3936

Fax: 409-766-3931

“To assist us in improving our service to you, please complete the survey found at
http://per2.nwp.usace.army.mil/survey.html and/or if you would prefer a hard copy of the
survey form, please let us know, and one will be mailed to you.”

Classification: UNCLASSIFIED
Caveats: NONE
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CONVERSATION RECORD
DATE: 26 April 2011
TIME: 1120
PERSON: Lee Sherrod, Horizon Environmental Services
TYPE: Telephone- 512-431-3562 [ _| incoming outgoing
SUBIJECT: Discussion of case SWG-2010-00869
SUMMARY: Both Kenny Jaynes and I had a conference call with Mr. Sherrod. He
informed us that he will be the POC for Land Tejas, Ltd. in regards to environmental
issues concerning the Discovery at Spring Trails subdivision. We are planning a site visit

with Mr. Sherrod for 5 May 2011 at the subdivision to investigate alleged violations of
Section 404 of the Clean Water Act.

Person documenting Conversation: M. Flynt Houston
Regulatory Specialist
Compliance Section





Houston, Michael F SWG

From: Lee Sherrod [iee_sherrod@horizon-esi.comj
Sent: Tuesday, Aprii 26, 2011 10:33 AM

To: Houston, Michael F SWG

Subject: Discovery at Spring Trails, Montgomery County
Attachments: image001.jpg

Flynt,

I have recently been retained to represent the owners of the Discovery at Spring Trails
subdivision. They are in receipt of a phone message from you indicating a potential
violation on the subdivision. Please contact me at your earliest convenience to discuss.
You can reach me this week at (512)431-3562.

Thanks,

C. Lee Sherrod

Vice President

Horizon Environmental Services, Inc.™
1507 South IH 35

Austin, TX 78741

(512)328-2430

(512)328-1804 fax

(512)431-3562 cell

lee sherrod@horizon-esi.com <mailto:lee sherrcd@horizon-esi.com>

www.horizon-esi.com <http://www.horizon-esi.com>

logo-3-02-esi

P Please consider the environment before printing this e-mail.





Houston, Michael F SWG

From: Jaynes, Kenny SWG

Sent: Tuesday, April 26, 2011 10:43 AM

To: Fred Pozzuto

Cc: Houston, Michael F SWG

Subject: RE: CCET Env. Assessment - Wetlands (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Fred;

I am aware of the ID letter previously submitted from the Corps and it states that
there are some wetland and tributaries on the site along with numerous isolated wetlands on
the site. The polygon you identified for us to review for your project does contain wetlands
and according to the previous Corps determination (D-19076) the wetlands on your project
location are isolated with non known nexus to interstate commerce; and thus not subject to
Section 404 of the Clean Water Act.- However based on interactions with other federal
agencies E.O. 11990 still was a factor and the wetlands were mitigated for... Please keep
informed as to how we can help.

Thanks

Kenny 3Jaynes

----- Original Message-----

From: Fred Pozzuto [mailto:Fred.Pozzuto@NETL.DOE.GOV]

Sent: Tuesday, April 26, 2011 18:14 AM

To: Keith Davis

Cc: Ernie Harr; Joanne Stover; Donald Geiling; Jaynes, Kenny SWG
Subject: Re: CCET Env. Assessment - Wetlands

Keith:

This is exactly what I had in mind, but we need to show thru from the bottom layer the SWCA
mapping to project any of the blue, green, red and yellow boundary lines that may fall within
the CCET project map and visa versa on the enlargement. That way the Corps will be easily
able to see what is impacted by our project(hopefully nothing). THX.

Fred E. Pozzuto, P.E., P.G.

Environmental Mgr. / NEPA Compliance Officer U.S. Department of Energy National Energy
Technology Laboratory Division of Environmental Compliance

3p4-285-5219 Office

724-255-3637 Cell

fred.pozzuto@netl.doe.gov

>>> "Keith Davis" <kdavis@jason.com> 4/22/2011 4:34 PM >>>
Hi Fred

Take a look at the attached composite figure and see if it does what you had in mind. If you
had something different in mind, just let us know.

Keith





----- Original Message -----

From: Fred Pozzuto <mailto:Fred.Pozzuto@NETL.DOE.GOV>

To: Keith Davis <mailto:kdavis@jason.com>

Cc: clobel@ecoedgeusa.com ; mholloway@electrictechnologycenter.com ; Ernie Harr
<mailto:eharr@jason.com> ; Joanne Stover <mailto:jastover@jason.com> ; Donald Geiling
<mailto:Donald.Geiling@NETL.DOE.GOV> ; Kenny SWG Jaynes
<mailto:kenny.jaynes@SWGO2.usace.army.mil> ; mdittmer@swri.org

Sent: Tuesday, April 19, 2011 11:49 AM

Subject: Re: CCET Env. Assessment - Wetlands

Keith:

This looks like good news, however, before we proceed finalizing our EA for the CCET
project, I would like to see Figure 2-3 from our EA (the solar power site [1.78Ac.] and 40
Lot development) superimposed onto the Final Revised Delineation Map included in this
attachment. That way Mr. Jaynes at the Galveston Corps will be able to clearly see where our
project is positioned on this approved delineation by Mr. Davidson Galveston District South
Unit Leader (Corps File No. D-19876).

I feel that once our project is clearly shown overlaying this previously approved
delineation mapping, Mr. Jaynes should be able conclude that our project will not involve any
fills into Waters of the U.S. in order to issue a "no permit required” or "no impacts" letter
to the DOE that we will be able to include in our Final EA and FONSI.

Fred E. Pozzuto, P.E., P.G.

Environmental Mgr. / NEPA Compliance Officer
U.S. Department of Energy

National Energy Technology Laboratory
Division of Environmental Compliance
304-285-5219 Office

724-255-3637 Cell
fred.pozzuto@netl.doe.gov

>>> "Keith Davis" <kdavis@jason.com> 4/19/2011 12:21 PM >>>
Hi Fred

The letter below came in yesterday when I was on leave. The letter appears to provide
verification there are no wetlands in the area of the solar array, battery facility - or in
the roughly 28 acres that is shown in Figure 2-3 of the Draft EA.

The map in the attached letter takes a little time to orient, but the curved red line
(property boundary) near the top of the map (running SW-NE) is basically where Waterbend Cove
Drive is now located. The 13.63 acres of jurisdictiocnal wetlands on the evaluated land is
well to the east of the property in which the DOE project would be involved. [Let me know if
you have trouble telling where the evaluated land (red outline) is located and I can try to
made a rough drawing on a more recent aerial.]

Would you like me to send a note to Kenny Jaynes with the identified file # (D-19076)
and see if we're OK on the project? Alternatively, do we need to know what the land
developer's intention is with regard to the wetlands even though the wetlands are some
distance from the project site?

Keith





Craig

Fred Pozzuto, the DOE NEPA Document Manager, has now had several conversations with the
Corps of Engineers on the project and the issue of wetlands. Based on their visit to the
site, the Corps believes there may be wetlands in the proposed project area and to resolve
the issue, Fred believes there will have to be a formal wetlands delineation performed on the
site. That is, unless such an effort has already been accomplished as part of the early
planning for the overall development of the Discovery at Spring Trails area.

A formal wetlands delineation would involve people with appropriate expertise
investigating and evaluating the site for specific elements such as soils and vegetation that
might indicate the presence of wetlands and mapping any such areas. If there are wetlands
present, the delineation would also involve determining whether such areas had any linkage to
waters of the U.S. to determine if they would be Corps of Engineers or State jurisdiction.

Finally, Fred believes the delineation would likely have to address the block of land
that would encompass the proposed solar power site, the battery facility and the 4@ building
lots that are adjacent to those areas. That is, the block ol land (that I calculdle as being
about 20 acres), bordered by Rayford Road to the southwest, Waterbend Cove Drive to the
southeast, and the school property to the northeast.

Are you aware if a formal wetlands delineation has ever been performed on this area?
And if you think it has been, can you possibly find and provide us the documentation?

In Fred's discussion with the Corps, he learned that wetlands issues are gquite
sensitive in this particular area as a result of issues associated with developments to the
north and south of Discovery at Spring Trails. I suspect you may already be aware of these
but it appears there will continue to be high scrutiny on this topic and we will have to
ensure that it is being appropriately addressed before we can close out the Environmental
Assessment effort.

Thanks - please let us know what you find.

Keith

Classification: UNCLASSIFIED
Caveats: NONE
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SEP 2 1 2005

4.0 CONCLUSIONS

SWCA conducted a wetland delineation of the proposed project site on various days between August
9 and August 31, 2006. SWCA identified two wetlands, representing 13.82 acres, and 4
waterbodies, representing 0.19 acres, within the boundaries of the proposed project site as depicted
on Figures 2 and 3 in Appendix A.

Under Section 404 of the Clean Water Act (CWA), the USACE regulates the discharge of dredged or
fill material into “waters of the U.S.”, including wetlands. In the 2001 Supreme Court Decision,
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (SWANCC),
“isolated” wetlands with no other connection to interstate commerce other than use by migratory
waterfowl were determined not jurisdictional under Section 404 of the CWA. Currently, the USACE
Galveston District appears to interpret “isolated” wetlands as those located outside the 100-year
floodplain and not connected to the surface tributary system via a creek, ditch, or other channel. The
USACE maintains jurisdiction under Section 404 of the CWA over “adjacent” wetlands, those that
I fall within the 100-year floodplain and/or are connected to the surface tributary system.

Based on SWCA’s understanding of the USACE Galveston District’s interpretation of SWANCC, it
is SWCA’s professional opinion that neither of the two wetlands identified within the project area
would be considered jurisdictional under Section 404 of the CW A due to their location outside ofthe
100-year floodplain and/or their having no hydrologic connection to a surface tributary system.

It is SWCA’s opinion that all 4 identified waterbodies (listed in Table 2) are subject to USACE
Jurisdiction under Section 404 of the CWA, as they are naturally occurring waterbodies with a
hydrologic connection to a “navigable water of the U.S.”

Table 3 provides a summary of the jurisdictional status, according to SWCA’s professional opinion,
of the wetlands and waterbodies observed on the proposed project site.

Table 3. Summary of Potentially Jurisdictional vs. Non-Jurisdictional Wetlands

Description Non-jurisdictional Area (Acres) | Jurisdictional Area (Acres)
Wetland 13.82 0.00
Waterbody 0.00 0.19
Total 13.5Z U.19

SWCA’s opinions regarding the jurisdictional status of wetlands identified are based on SWCA’s
understanding of and experience with the USACE Galveston District’s interpretation of the
SWANCC decision and the joint memorandum issued by the USACE and the U.S. Environmental
Protection Agency on January 10, 2003. Only the USACE has final and legal authority in
determining the presence of jurisdictional “waters of the U.S.” and the extent of their boundaries.
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CESWG-PE-RC (1145) ‘ 27 April 2007

MEMORANDUM FOR THE FILE

SUBJECT: D-19076; Jurisdictional Delineation Verification, 473-Acre Tract, Proposed Canyon
Lakes at Spring Trails Subdivision, 2.68-Acres, Centennial Park Addition, City of Pearland,
Brazoria County, Texas

1.

2

Documents Reviewed:

1)  Aerial Photographs: 1995 Color Infrared Spring & Maedan, Texas
2002 HGAC True Color

2) USGS Topographic Map: Spring, Texas quad

3) Historic Topographic Map: Not Reviewed

4) National Wetland Inventory (NWI) Map: Digital Download from USFWS Wetland Mapper

- 5) FEMA Flood Insurance Rate Map (FIRM): Montgomery County, Texas, Panel 685

Published 19 December 1996

6) NRCS County Soil Survey: Montgomery County, Texas

7) Determination Submittal: SWCA Environmental Consultants (SWCA)

A site visit was conducted on 9 February 2007 for the purpose of verifying a delineation of
waters of the United States performed by SWCA. Mr. Mike Souliere and Mr. Brian Fairchild
of SWCA were also present for the site visit. The proposed project is to construct the
Canyon Lakes at Spring Trails residential subdivision. The 473-acre project tract is located
south of Riley-Fuzzel Road approximately 2 miles east of the Hardy Toll Road in southemn
Montgomery County, Texas. ‘

A review of the published data yielded the following results: There are no hydrological
features mapped on the USGS topographic map within the project boundaries. The project is
located immediately north of an unnamed tributary to Spring Creek and west of 2 mapped
wetland areas. The NWI map has three types of wetlands mapped within the project area. Of
the seven wetland areas mapped within the project area only one of them extends off of the
property. This wetland is along the eastern side of the project area and extends northward off
of the project. The project area has PEM1A (Palustrine, Emergent, Persistent, Temporarily Flooded),
PSS1C (Palustrine, Scrub Shrub, Broad-Leaf Deciduous, Seasonally Flooded} and PFO4/1 A (Palustrine,
Forested, Needle-Leaved Evergreen, Broad-Leaved Deciduous, Temporarily Flooded) wetlands mapped
within it. The 1995 color infrared aerial and 2002 true color do not show any distinct spectral
signatures suggesting wetlands are present. All areas discussed in this memo as being a
“wetland” are understood to meet the hydrophytic vegetation, wetland hydrology, and hydric
soils criteria of the Corps of Engineers 1987 Wetland Delineation Manual. Not having any
distinct wetland signatures could be a function of exactly when the photos were taken. Mr.





3
site visit no vegetation was observed growing within the channel. So there was an obvious
destruction of terrestrial vegetation within the channel. Even in the photos submitted by
SWCA the vegetation in the channel in late August is clearly young growth compared to the
substantially older trees and shrubs growing along side. Mr. Souliere was informed that we
would have to call this channel part of the tributary flowing out of Wet-2. He stated he didn’t
think it meet the definition of a tributary. When asked what it was if it was not a tributary he
stated it was “concentrated sheet flow”. Mr. Souliere also stated that it was only due to
above normal rain fall that the wetland was flowing into the unnamed tributary system. It was
determined the channel was a continuation of the already identified unnamed tributary system
to Spring Creek. This makes Wet-2 part of a surface tributary system and therefore subject to
U.S. Army Corps of Engineers jurisdiction under Section 404 of the Clean Water Act. We
continued up the length of Wet-2 checking several data points and the wetland/upland
boundary line. These were found to be reasonably accurate and no changes were requested to
the boundary line. Approximately a third of the way up Wet-2 we crossed where a survey
crew had already staked out the centerline and the left and right limits of a proposed roadway
through Wet-2. On our way back out to where the vehicles were parked we stopped and
checked Wet-1. Wet-1 is a small depressional wetland that does not extend off of the project
area. It located completely outside the 100-year floodplain of a water of the United States; it
does not have a direct surface hydrological connection to a water of the United States, and
has no known nexus to interstate commerce. As such, Wet-1 is isolated and not subject to
Corps jurisdiction under Section 404 of the Clean Water Act. This concluded the site visit.

- A meeting was held 6 March 2007 at the Jadwin Building at the request of SWCA to discuss
the status of the area between Wet-2 and where SWCA had terminated the unnamed tributary
stopped. The meeting was attended by Mr. John Davidson, South Unit Leader, and by Mr.
Brian Fairchild and Mr. Mike Souliere of SWCA. In preparation for this meeting a WETS

~ table had been done for the day of the verification using precipitation data from Conroe,
Texas. The WETS table scored 13 which indicates the site visit was done during a period of
normal precipitation. SWCA brought rainfall data from Bush International Airport that while
not exactly the same as from Conroe followed the same trends and the precipitation totals
were very similar. January 2007 was wetter than normal while December 2006 was drier,
and November 2006 was normal. The site visit was held on the 9 of February and 0.03
inches of rain was recorded in Conroe in the eight days prior to the site visit. One argument
made by SWCA is that during August they did their site work right after a very heavy rainfall
event and even after that there was no water flowing out of Wet-2 as shown n the photos.
Wet-2 is 13.63 acres within the project area. Wet-2 corresponds with the wetland identified
on the NWI map that continues off of the project area. The portion of Wet-2 delineated by
SWCA has a strong positive correlation with area identified as being a wetland on the NWI
map., So it is safe to assume the NWI map fairly accurately represents the area not delineated
off of the project area. The portion of Wet-2 located off the project area appears to be about
equal in size to that on the project site, so that over all area of the wetland is approximately
26 acres. It is quit possible that this wetland which is identified as being Seasonally Flooded
on the NWI map was dried out in late August and simply had enough capacity to absorb the
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CESWG-PE-RC

DEPARTMENT OF THE ARMY

GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON ¥X 77553-1229

- May 1, 2007

REPLY TO
ATTENTION OF:

Compliance Section

SUBJECT: D-19076: Jurisdictional Delineation Verification, 473-Acre Tract; Proposed Canyon
Lakes at Spring Trails Subdivision, 2.68 Acres, Centennial Park Addition, City of Pearland,
Brazoria County, Texas

Mr. Mike Souliere

Project Manager/Ecologist

SWCA Environmental Consultants
4888 Langfield Road, Suite 300
Houston, TX 77040-6663

Dear Mr. Souliere:

This office received your September 20, 2006, request for a verification of a delineation of
waters of the United States on behalf of Land Tejas Spring Trails, Limited who plans
construction of the proposed Canyon Lakes at Spring Trails residential subdivision. The 473-
acre project tract is located south of Riley-Fuzzel Road approximately two miles east of the
Hardy Toll Road in southern Montgomery County, Texas.

As of the date of this letter, we have not received the revised delineation report requested
during our April 5, 2007, field visit. If we do not receive the requested information within 15
days from the date of this letter, your verification request will be withdrawn without prejudice.
If this action is withdrawn, you may submit a subsequent verification request once a revised
delineation report is completed. If you have questions concerning this matter, please reference
file number D-19076 and contact me at the letterhead address or telephone 409-766-3198.

Sincerely,

Glenn Weitknecht ' ’
Project Manager





WMB . SR G g _ [oupAH] weol s Jopog -os |;
COEL-ZLAM LO'0> - Z9MW _ ! _ ] pues sulj uewpue -qy.
Qe —6+6—=4T— 8L°0 - LM : _ P b1 S1INN dYW TTOS
SpUEpapp SSIpOqIaIEp, : c A1 : L Sy ; > " 3

ISR REELEN
sjre1], Sundg 1e saye] uokue)
"pyY *syrea], Supidg sefo, pue ‘9£061-a
deypy uonjeaura( pasIATYy [eur

A

02 § T AR






DEPARTMENT OF THE ARMY
GALVESTON DISTRICT, CORPS OF ENGINEERS
P. 0. BOX 1229
GALVESTON TX 77553.1229

May 18, 2007
REPLYTO
ATTENTION OF:

Compliance Section

SUBJECT: D-19076; Jurisdictional Delineation Verification, 473-Acre Tract, Proposed Canyon
Lakes at Spring Trails Subdivision, 2.68 Acres, Centennial Park Addition, City of Pearland,
Brazoria County, Texas

Mr. Michael P. Souliere

Project Manager/Ecologist

SWCA Environmental Consultants
4888 Langfield Road, Suite 300
Houston, Texas 77040-6663

Dear Mr. Souliere;

This office received your request dated September 20, 2006, to verify a delineation of
waters of the United States performed for Land Tejas Spring Trails, Limited. The proposed
project is to construct the Canyon Lakes at Spring Trails residential subdivision. The 473-acre
project tract is located south of Riley-Fuzzel Road approximately two miles east of the Hardy
Toll Road in southern Montgomery County, Texas.

We concur with the revised delineation of waters of the United States received May 16,
2007. The final revised delineation indicates there are 13.86 acres of waters of the United States
located within the project boundaries (see enclosed copy of the final revised delineation in one
sheet). Specifically, there are 13.63 acres of adjacent wetlands that meet the hydrophytic
vegetation, wetland hydrology, and hydric soils criteria of the United States Corps of Engineers
(USACE) 1987 Wetland Delineation Manual and 0.23 acre of open water tributaries to Spring
Creek. The wetland is contiguous with, and therefore adjacent to, Spring Creek which is a
‘navigable water of the United States. As such, the adjacent wetland and unnamed tributaries,
which together comprise a tributary system, are subject to USACE jurisdiction under Section 404
of the Clean Water Act (CWA). Thetefore, a Department of the Army permit is required to
discharge dredged or fill material into the adjacent wetland and unnamed tributaries of
‘Spring Creek located within the project boundaries.

This verification has been conducted to identify the limits of USACE CWA jurisdiction for
the particular site identified in this request. However this verification may not be valid for the
wetland conservation provisions of the Food Security Act of 1985 as amended. If you or your
tenant are USDA program participants or anticipate participation in USDA programs, you should
request a certified wetland determination from the local office of the Natural Resources
Conservation Service prior to starting work. 5

The Supreme Court handed down a decision on June 19, 2006, which addressed the scope
of Clean Water Act (CWA) jurisdiction over certain waters of the United States, including





-2 -

wetlands. In the near future, the EPA and USACE intend to issue joint guidance clarifying CWA
jurisdiction in light of the decision. Your jurisdictional determination may be affected by this
guidance. Therefore, we are issuing you a preliminary jurisdictional determination. You may
request a re-determination based on the new guidance when it is issued. _

This preliminary jurisdictional delineation verification is based on our February 9, 2007,
and March 6, 2007, site visits, your revised delineation report, and a review of recent and historic
maps; it is valid for five years from the date of this letter unless new information warrants a
revision prior to the expiration date. If you have questions concerning this matter, please

reference file number D-19076 and contact me at the letterhead address or by telephone at 409-
766-3933. :

Sincerely,
; W
' 1in John Davidson wﬁmsowamrs%s
South Unit Leader CESWG-PE-RC

Enclosures





Houston, Michael F SWG

From: Moni_Belton@fws.gov

Sent: Monday, March 28, 2011 10:41 AM

To: Houston, Michael F SWG

Cc: Arturo_Vale@fws.gov

Subject: Re: Discovery at Spring Trails (UNCLASSIFIED)
Flynt,

A.J. and I met with Craig Lobel, information below, the development representative. He was
aware of our habitat and wetland concerns for the property. We asked if he had information
from the Corps regarding jurisdiction of wetlands, he said yes, but never provided any
documentation to us. Let me know if you need anything else. Thanks, Moni

Craig Lobel

EcoEdge USA

2203 Riva Row Ste 1206
Houston, TX 77380
619.804.0260
clobel@ecoedgeusa.com
www . ecoedgeusa.com

“Houston, Michael F SWG" <Michael.F.Houston@usace.army.mil>

©3/28/2011 99:33 AM To

<Moni Belton@fws.gov>

cc

Subject

Discovery at Spring Trails (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE
Hello, Moni.

Kenny and I went on a site visit at the Discovery at Spring Trails subdivision. We found
some areas that met the criteria for wetlands and have some concerns with some other
activities. We will be going back. Do you have a point of contact for the subdivision?
Anything you have would be helpful.

Thanks,

M. Flynt Houston

Regulatory Specialist/Compliance
U.S. Army Corps of Engineers
2000 Fort Point Road

Galveston, TX 77553





Phone: 489-766-3936

Fax: 489-766-3931

“To assist us in improving our service to you, please complete the survey found at
http://per2.nwp.usace.army.mil/survey.html <http://per2.nwp.usace.army.mil/survey.html>
and/or if you would prefer a hard copy of the survey form, please let us know, and one will
be mailed to you.”

Classification: UNCLASSIFIED
Caveats: NONE





CESWG-PE-RC (1145) 28 March 2011
MEMORANDUM FOR THE FILE

SUBJECT: SWG-2010-00869; Discovery at Spring Trails, Alleged Discharge of Fill Material,
Montgomery County, Texas

1. The purpose of this memo is to document a site visit at the Discovery at Spring Trails residential
development located in Montgomery County, Texas. This site visit occurred on 24 March 2011
and was conducted by Mr. Kenny Jaynes and Mr. F lynt Houston.

2. The first portion of our site visit was focused on an undeveloped project area that is under review
by the Department of Energy for the construction of a solar energy farm. We traversed the project
area and took two sample points. One sample point met the three criteria for a wetland per the
Atlantic and Gulf Coastal Plains Supplement to the 1987 Army Corps of Engineers Wetland
Delineation Manual. It was observed that there were potentially other areas that would meet Corps
wetland criteria, however due to time constraints no other complete samples were taken. It is
recommended that another site visit be conducted to assess potential violations of Section 404 of
the Clean Water Act, including impacts to adjacent wetlands and jurisdictional headwaters.

oyt oA

M. Flynt Houston,
Regulatory Specialist
Compliance Section





SWG-2010-00869
Site Visit: 24 March 2011

0 220 440 880 Feet
Source: 2010 NAIP (Harris County, TX)





SWG-2010-00869

Site Visit; 24 March 2011

0 625 1,250 2,500 Feet
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WETLAND DETR “VIINATION DATA FORWM — — Atlantic and G

ul ‘Coastal Plain Region
Project/Site: _SW ¢ - 00/0 44 €9

é’ " CityiCounty: [ a1 Tg ey O, Sampling Date: £ ¥ /'7/‘}/3 £l LIAR ]
Applicant/Owner: {Qfﬂﬂ Verte- g .5:2 Cing Treifg State: __ T X Sampling Point:
Investigator(s): __ /. _Ta yh2¢ , £ h‘ows Toi

Section, Township, Range:

Landform (hillslope, terrace, etc.); 7[’( al Local relief {concave, cony
—_— -____*_.__d_*_____

eX, one): I\ s, Slope {%);
Subregion (LRR or MLRA): / RRT tat_30.3874Y

Long: - ?5-_ 35} Datum: A4 pge
. . ' ; .
Soil Map Unit Name: T & ; f%:"ﬁ {d“‘-" Alﬂ""“ subsfratiiun

Are climatic / hydrologic conditions on the site ¢ X No

NWI ciassification: A&
ypical for this time of year? Yes
Are Vegetation_ A/ o A/ £, or Hydrology A/ A significantly disturbed?
Are Vegetation __A/  sojj /'/ naturally problematic?
SUMMARY OF FINDINGS - Attach site map showing sampling poi

——

1

{If no, explain in Remarks.}

Are “Narmal Circumstances® present? Yes X No
» Or Hydrology

—_—

(If needed, explain any answers in Remarks.)

nt locations, transects, important features, etc,

Hydrophytic Vegetation Present?
Hydric Soil Presen;?

Is the Sampled Area

— Surface Water (A1)
— HighWater Table (A2)
— Saturation (A3)
— Water Marks (B1)
— Sediment Deposits (B2)
— Drift Deposits (B3)
— Algal Mat or Crust (B4)
— lron Deposits (B5)
— Inundation Visible on Aerial imagery (B7)

— Aaquatic Fauna (B13)
— Marl Deposits (B15) (LRR U)

Hydrogen Sulfide Odor (C1)

Oxidized Rhizospheres along Living Roots (C3)

Presence of Reduced iron (C4)

Recent Iron Reduction in Tilled Soils (C8&)
— Thin Muck Surface (C7)
— Other (Explain in Remarks)

X :
Welland Hydrology Present? Yes No __X R B A LT —*)i—-
Remarks:
HYDROLOGY
Wetland Hydrology Indicators: Secondary indicatars (minimum of two reguired)—‘
Primary Indicators (minimum of one is required; check all that apply}

— Surface Soil Cracks {B6)

— Sparsely Vegetated Concave Surface (B8)
—_ Drainage Patterns {B10)

Moss Trim Lines (81 8)
Dry-Season Water Tabie (C2)
Crayfish Burrows (C8)

—__ Saturation Visible on Aerial Imagery (C8)

Geomorphic Position (D2)
— Shallow Aquitard (D3)

Saturation Present? Yes
includes capillary fringe)

No i Depth (inches): ___ —

Wetland Hydrology Present? Yes

,X FAC-Neutral Test (D5)
— Water-Stained Leaves (Bg) — Sphagnum moss (D8) (LRR T, uj
Field Observations;
Surface Water Present? . Yes No )< Depth (inches): e
Water Table Present? Yes____ No_ >< Depth (inches): -

No X _

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspections)

, if available;

Remarks:

118 Armu Crarne nf Fnainaare





VEGETATION (Four Strata) — Use Scientific names of plants.

Sampling Point: ___wwem

Woody Vine Stratum (Plot size: __#10 z-{l, )
1.

"7 = Total Cover
50% of total cover: 20% of total cover:

e I p 6’ch Absolute Dominant Indicator Dominance Test worksheet: =
ree Straturmn (Plot size: . % C ies?

Ty J.:‘_ & Sh Bara ! ~over "@%@5‘— atus Number of Dominant Species :
\__Triadiza spbflora £ FAL| That Are OBL. FACW, or FAC: < w
2 Vv tacels 9.8 Y FAC - ‘

are = a a 'Number of Dominant ]
3, QAu “45 wniqfl [o V _1’:/4 ¢ Species Across All Strata: S (B)
4
5 Percent of Dominant Specles fap
: That Are OBL, FACW, or FAC: e (A/B)
B. e e
g Prevalence Index warksheet:
" Total % Cover of: Multiply by:
(,,; 0 - Total Cover QBL specieg X1=
50% of total cover: 20% of total cover: o oo NS .
Sapling/Shrub Stratum (Plot size: 12, ) i ——
1. T lex vowiisria 10 i FAc | FACU spedies X4 =
2 UPL species e
\ Column Totals: (A) (8)
4 Prevalence Index = B/A =
5. Hydrophytic Vegetation Indicators-
6 — 1-Rapid Test for Hydrophytic Vegetation
7 ___ 2-Dominance Test is >50%
8 ___ 3-Prevalence Index is £3.0'
'
10 =Total Cover . Problematic Hydrophytic Vegetation' (Explain)
50% of total cover: ______ 20% of total cover;
Herb Stratum (Plot size: __ 212 od. ) 'Indicators of hydric soil and wetland hydrology must
1._Sa cehasnwne gigantuna 20 ¥ FACW | be present, unless disturbed or problematic.
o
2. Sabal minec * 10 N _FAcW [Definitions of Four Vegetation Strata:
Fnom Eme il i A 7 H:—-
3. _fi 'I“-f_!"“ o5t Zrzf: o8l e b —= : L5 Tree ~ Woody plants, excluding vines, 3 in. (7.6 cm) or
4, Chesmenthine fosevna LS FAL more in diameter at breast height (DBH), regardless of

height.

Sapling/Shrub — Wooedy plants, excluding vines, less
than 3 in, DBH and greater than 3.28 fi (1 m) tall.

Herb — All herbaceous (non-woody) plants, regardless
of size, and woody plants less than 3.28 ft tall.

Waody vine - All woody vines greater than 3.28 ft in
height.

o oswoN

____ O =Total Cover
50% of total cover: 20% of total cover:

Hydrophytic
Vegetafion
Present? ves X No

Remarks: (If observed, list morphological adaptations below).

~ i , — A o
Teiadica oaliface congiderad FAL i

7

s

JL,'c-:..; 1“;;'

, _ o n s . A ‘. .":'_"-, . PR b :
P/a'r =5 yf--'.'-:':ﬂif Fea +% ara /‘% 5/,\_9_¢ Fre.  Cd Al.ztvu/-/

US Army Corps of Engineers

Allantic and Gulf Coastal Plain Region — Version 2.0
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Sampling Point: el

ment the indicator or confirm the absence of indica

tars.)

Depth Matrix Redox Features .
(inches) __ Color {moist) % Coler (moist) % Tyg_er Log- Texture Remarks

./J’ . | i .f’: ; {_:' : Misy 2 i g i " .

L 4 £ Wy & ¥ pise e Al el p — H e == . ' 4 .

Sh T fOFiA o 7 R 5 __ ’ I R i £y

+ » [P ¥ ¥ . - s L ..______'______“
i T EiS " & ;— LT T ‘:" i o -

"Type: C=Concentr
Hydric Soil Indicat

ation, D=Depletion, RM=Reduced Matrix, MS=Masked Sand Grains. “Location: PL=Pore Lining, M=Matrix.

—. Black Histic (A3)

_ Strafified Layers (A5)

ars: (Applicabie to all LRRs, untess atherwise noted.) indicators for Problematic Hydric Soils™

1 em Muck (A9) (LRR 0}
2 cm Muck (A10) (LRR S)
Reduced Vertic (F18) {outside MLRA 1508, B)
Piedmont Floodplain Seils {(F19) (LRR P, s, T}
Anomalous Bright Loamy Soils (F20}
{(MLRA 153B)
— Red Parent Material {TF2)
— Very Shallow Dark Surface (TF12)
— Other (Explain in Remarks)

Histosol (A1}

— Pdlyvalue Below Surface (S8)(LRR 8, T, uj
Histic Epipedon (A2)

— Thin Dark Surface (S9) (LRR S, T, U)
— Loamy Mucky Mineral (F1) {LRR Q)
—_ Loamy Gleyed Matrix (F2)

__ Depleted Matrix (F3)
Organic Bodies (AS) (LRR P, T, u) — Redox Dark Surface (Fg)

5 cm Mucky Mineral (A7) (LRR P, T,U) __ Depleted Dark Surface (F7)

Muck Presence (A8) (LRR u) —— Redox Depressions (F8)

1 em Muck (AS} (LRR P, T) — Marl {F10) (LRR U)

Depleted Below Dark Surface (A1) — Depleted Ochric (F11) (MLR A 151)

Thick Dark Surface (A12) — lron-Manganese Masses (F12) (LRR G, P T}
Coast Prairie Redox (A16) {MLRA 1504) — Umbric Surface (F13) {LRR P,T,U)

Sandy Mucky Mineral (S81) (LRR O, S} _ Delta Ochric (F17) {MLRA 151)

Sandy Gleyed Matrix (S4) Reduced Vertic (F18) (MLRA 1504, 150B)

Sandy Redox (S5) ___ Piedmont Floodplain Soils (F19) (MLRA 149A)
Stripped Matrix (S6)

— Anomalous Bright Loamy Soils {F20) (MLRA 1494, 153C, 153D)
Dark Surface (S7) (LRR P, S, T, U)

Hydrogen Sulfide (A4)

bt f

YIndicators of hydrophyiic vegetation and
wetland hydrology must be present,
unless disturbed or problematic.

Resfrictive Layer {if abserved):

Type: ><
Depth (inches): Hydric Soil Present? Yes Na Ao
Remarks:
C f Engineers Allantic and Guif Coastal Plain Region — \fersion 2.0
US Army Corps of Eng






- E WETLAND DETE, MINATION DATA FORM — Atlantic and Gulif Coastal Plain Region
;ﬁ,, Project/Site: ol City/County Sampling Date: _
) Applicant/Owner: - B ; B State: - Sampling Point:
i Investigator(s): __ ~ _. - . o P THE Section, Township, Range:

Tl

Landform (hillslope, terrace, stc.}:

D - ; Local relief {concave, convex, none): 3 Slope (%). —
AR Subregion (LRR or MLRA): Ll £ Lat __ S de 7 horigi_= 75 S Y Datum: "/~
Soil Map Unit Name: a3 Sy o AT e (Callets DTt T NWI classification: Nes
Are climatic / hydrologic conditions on the site typical for'this time of year? Yes ___.™~ No {If no, explain in Remarks.)
Are Vegetation -/ Soil -, or Hydrology __. "/ significantly disturbed?

Are "Normal Circumstances” present? Yes <

- _ Mo
Are Vegetation .~/ | Soil o Hydrology s naturally problematic? (If needed, explain any answers in Remarks. )
SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, important features, etc.
"
. . 5 W
:Ydr‘opgyncp\fegat::jon Present? :es : :0 Is the Sampled Area ‘
il : Pl . i
3 | Hinc G Praces & No___ within a Wetland? Yes X No
3 | Wetland Hydralogy Present? Yes - No
E@’ Remarks:
i
|
N@ HYDROLOGY

Wettand Hydrology Indicators:

,.
1

Secondary Indicalors (minimum of lwo required)
__ Surface Soil Cracks (B6)

Primary (ndicators (minimum of one is required; check all that appiy}

faay __ Surface Water (A1) __ Aquatic Fauna (B13) — Sparsely Vegetated Concave Surface (B8)

@ __ High Waler Table (A2) — Marl Deposits (815) (LRR U) __ Drainage Palterns (B10)

@ ___ Saturation (A3) ___ Hydrogen Sulfide Odor (C1) __ Moss Trim Lines (B16)

@ __ Water Marks ({B1) Z Oxidized Rhizospheres along Living Roots (C3) __ Dry-Season Water Table (C2)

£ Sediment Deposits (B2) __ Presence of Reduced Iron {C4) _ Crayfish Burrows (C8)

i : Drift Deposits (B3) ___ Recent Iron Reduction in Tilled Soils (C6) __ Saturation Visible on Aerial Imagery (C9)
,Z Algal Mat or Crust (B4) __ Thin Muck Surface (C7) __ Geomorphic Position (D2)
___ Iron Deposits (B5) ___ Other (Explain in Remarks) Shallow Aquitard (D3)

__ Inundation Visible on Aerial imagery (B7) X FAC-Neutral Test (D5)

___ Water-Stained Leaves (BS) __ Sphagnum moss (D8) (LRR T, U} |
Field Observations: '

Surface Water Present? Yes ____ No_><__ Depth (inches). —

Waler Table Present? Yes No ; Depth (inches): = -

Saturation Present? Yes __ No_=> Depth {inches}: it Wetland Hydrology Present? Yes %\ Mo i
(includes capillary fringe) i |

Describe Recorded Data (stream gauge, monitoring well. aerial photos, previous inspections), if available:

Remarks.

US Army Corps of Engineers Atlantic and Gulf Coastal Plain Region - Version 2.0
r





VEGETATION (Four Strata) — Use Soientific names of plants

Sampling Point:
- e e /:, ; ):/:Jséi\lj;e Dorzl?::; Ingtic?tor Dominance Test worksheet:
M&u s pr .__E_C.J.L Species? ?ﬁ;—st:f 'I;Jil:mber of Dominant Species . 5—'
. i at Are OBL, FACW, or FAC: (A
Cinuse  taeda 2g Y FAC

Total Number of Dominant
Species Across All Strata;

Percent of Dominant Species

el O O S

50% of total cover:
Sapling/Shrub Stratum (Plot size: 4o d. )

- L0 =Total Cover
20% of total cover:

1. T(F'ﬂd?cﬁ jﬂ-é-'fifﬂ— [0 i Ffd{'C#
2. Ligwidambar sfycaciflua 5 o FAC
N :

4.

5.

6.

Z:

8.

50% of total cover:
Herb Stratum (Plot size: _s1d. }

[ & =Total Cover
20% of total cover:

1 ioﬂ{u,ti,dvlww\ f’ivaffapio»rcf'c(es 7 N oL
2 G b ﬁ;v.du}"&‘hm 2?0 Y/ ~FALW
% ,fmflrax_ !9.::1_.«. - :'-_.ar_ 3 /\/ ';/\(_/
4,
5.
8
7
&
8.
10.
11.
12.
H @i = Total Cover

50% of total cover: 20% of total cover:
Woody Vine Stratum (Plot size: Mda{ s )
o
2
3.
4.
5.

50% of total cover:

—— =Total Cover
20% of total cover:

Thet Are OBL, FACW, or FAC: __ /00 (am
Prevalence Index worksheet:
Total % Cover of; Multiply by:
OBL species X1=
FACW species x2=
FAC species ¥3=
FACU species X4 =
UPL species x&=
Column Totals: (A) (8

Prevalence Index = B/A =

Hydrophytic Vegetation Indicators:

— 1-Rapid Test for Hydrophytic VVegstation
—— 2-Dominance Test is >50%

— 3-Prevalence Index is <3.0'

. Problematic Hydrophytic Vegetation' (Explain)

'Indicators of hydric soil and wetland hydrology must
be present, unless disturbed or problematic.

Definitions of Four Vegetation Strata:

Tree — Woody plants, excluding vines, 3 in. (7.6 cm} or
more in diameter at breast height (DBH), regardless of
height.

Sapling/Shrub — Woody plants, excluding vines, less
than 3 in. DBH and greater than 3.28 ft (1 m) tall.

Herb - All herbaceous (non-woody) plants, regardless
of size, and woody plants less than 3.28 f tali.

Woody vine — All woody vines greater than 3.28 ft in
height.

Hydrophytic
Vegetation
Present?

Yes X

No

*'Tr cede s

—_——
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Seppte sz,f' v &pprarivsa ity 167 30" 1

| [t |
g.z'L-E Cirn congidaced FTAL u

Remarks: (If observed, list morphological adaptations below).
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Sa npling Point: :
_—
0 document the indicator or confirm the absence af indica

tors.)
Depth Matrix Redox Features
{inches) Color (moist) % Color {moist) % Type Loc”  _ Texture Remarks
-~ 5 - "."‘. r(:{‘ o ".- _1. . '-"I =2 ; ﬁ"’ _,.' “_.-_J ’ EL Lo ; sl =
e Vi T s L%, § i - ol i o ? 'r i v 3. —
— - ' . - ! )
B R = el
; - 2 k! L : D
il JUNE S/ i T L R ‘ g ae mg f4h
= — e
—_— e e
'Type: C=Concentration D=Depietion, RM=

—

Reduced Matrix, MS=Masked Sand Grains.

Hydric Soil Indicatars: {Applicable to all
___ Histosol (A1)

. Histic Epipedon (AZ2)

—_ Black Histic (A3)

— Hydrogen Sulfide (A4)

—. Stratified Layers (A5)

— Organic Bodies (A6) (LRR P, T, U)

—_ 5cm Mucky Mineral (A7} [LRR P, T, uj
—- Muck Presence (A8) (LRR u)

— 1 cm Muck (A9) (LRR P, T)

Depleted Below Dark Surface (A1)
Thick Dark Surface (A1 2)

Coast Prairie Redox (A16) (MLRA 1504)
Sandy Mucky Mineral {S1) (LRR O, S)
— Sandy Gleyed Matrix (S4)

—_ Sandy Redox (S5)

— Stripped Malrix {S6)

— Dark Surface (S7) (LRR P, S5, T, U)

F LR

LRRs, unless otherwise noted.)

“Localion: PL=Pore Lining, M=Matrix.
Indicators for Problematic Hydric Soiis®:
— 1cmMuck (A9) (LRR 0)
2 em Muck (A10) (LRR )
Reduced Vertic (F18) {outside MLRA 1504,B)
Piedmont Floodplain Soils (F19){LRR P, S, T
Anomalous Bright Loamy Soils (F20)
(MLRA 153B)
Red Parent Material (TF2)
Very Shallow Dark Surface (TF12)
Other (Explain in Remarks)

— Polyvalue Beiow Surface (S8} (LRR S, T, u)
— Thin Dark Surface (S9) (LRR S, T, U)

— Loeamy Mucky Mineral (F1) {LRR 0O)

— Loamy Gleyed Matrix (F2)

X Depleted Matrix (F3)

Redox Dark Surface {F6)

Depleted Dark Surface (F7)

Redox Depressions (F8)

Marl (F10) (LRR U)

— Depleted Ochric (F11) (MLRA 151}
Iron-Manganese Masses {F12) (LRR O, P, T)
Umbric Surface (F13) (LRR P, T,U)

Delta Ochric {F17) (MLRA 151)

Reduced Vertic (F18) (MLRA 1504, 150B)
— Piedmont Fioodplain Soils (F19) (MLRA 149A)

— Anomalous Bright Loamy Scils (F20) (MLRA 1484, 153C, 153D)

-

i ]

*Indicators of hydrophytic vegetation angd
wetland hydrology must be present,
unless disturbed or problematic.

EEE

Restrictive Layer (if observed):
Type:

Depth (inches):

Hydric Soit Present? Yes X o

Remarks:

US Army Corps of Engineers

Attantic and Guif Coastal Plain Region - Version 2.0






SWG-2010-00869
e Visits 29 MARZL

0 1,100 2,200 4,400 Feet
Source: 2010 NAIP (Harris County, TX)





SWG-2010-00869

0 1,100 2,200 4,400 Feet
Source: 1995 DOQQ (Spring, TX)






SWG-2010-00869

4,400 Feet

2,200
, TX)

2004 NAIP (Spr

1,100

0

ing

Source





SWG-2010-00869

5 ./ S =TI00T 30"
e ‘\}H ‘‘‘‘‘ - T \[ '

/850000 FEET
= T(SOUTH CENTRAL)

3334

— o33

.1 3332

0 1,100 2,200 4,400 Feet
Source: USGS Topographic Map (Spring Quad)





e

W

_.. .—.Woo-.ugna@ .

I ZpaZL 1e'eA3 s LR Bl ) LOL AB[ET N W BZ'/EZZEEE 3 W Z6'F9889Z M S)

TR = e






j|e eAg

U.ﬂa%_ !






el B el
u
u
i - .

A





(429661 Areniqo,g 77
ELOY WO Hmg

3 )S \ & -01 paudrsse bgunéw .

N WCV@O ﬂuﬂmu%%o cﬁ_ﬁfo%m
A%%? WJJW dQ/x\% éd?c@aud r/u.ﬁl . _
S c@ﬁ . =

a o7& A_,U,JJ fﬁ. 4 GQU}. ./E.J_WJ 6 ) m,u A_umﬂm =3 “uoneo
g ;W/?.,,/U.r%wﬂ MMMU &&U 49:3% MwoauoumeH

(UOSPID). €01 OIA0F O wow LGJIRER T requiny suoydere

QQ@EQ \ Lireg uBHmuommom

:ToquIn N suoydayo 1
& X\ 4q paptodoy

‘uondro mo,Q

Py T N (=80 K erq

Y04 L9404 MPHEHUQ AQHZIYOHLNVNN

ww%gmieaui@3m





i UNAUTH ORIZED ACTIVITY RE

Reported by:_\asE WD \ (¥ Yeu
Telephone Number: [23() 7% 22383

Responsible Party:_\ )\ o syl

Telephone N umber:___

Date:. -3

Section} 4‘_.94 ol

Waterbody: WQ%@_@Q\ _éity: SRS
Location: —@QSM ST oRWoden 3
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" Activity assigned to:
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION &
1445 ROSS AVENUE, SUITE 1200
DALLAS, TX 75202-2733

WAn 1o 2012
Certified Mail-Return Receipt Requested (7007 1490 0002 3734 1356)

Land Tejas Spring Trails, Ltd.
¢/o Land Tejas Companies, Ltd.
Attn: James Henrle

2450 Fondren, Suite 210
Houston, Texas 77063

Re: Administrative Order, Docket Number CWA-06-2012-2718

Dear Mr. Henrie:

Enclosed is an Administrative Order (“Order”) issued by the Environmental Protection Agency,
Region 6 (“EPA”) to Land Tejas Companies, Ltd (“Respondent”) citing violations of the Clean
Water Act (“Act”), 33 U.S.C. § 1251 et seq., resulting from dredged and fill activities involving
wetlands located at Discovery at Spring Trails subdivision in Spring, Montgomery County,
Texas (“site”). Your compliance with the provisions of this Order is required.

Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the discharge of a pollutant from a
point source into waters of the United States without permit authorization issued under the Act.
Section 309(a) of the Act, 33 U.S.C. § 1319(a), authorizes the EPA to issue administrative orders
requiring compliance with the Act and regulations promulgated thereunder.

EPA has determined that Respondent violated the Act by discharging pollutants to waters of the
U.S. without permit authorization. The enclosed Order requires that Respondent take certain
action(s), as specified, to comply with the Act. EPA is authorized to issue an administrative order

pursuant to Section 309(g) of the Act, 33 U.S.C. § 13 [9(g), including the assessment of a civil
penalty, at a later date, for the violations alleged in this Order.

If you have any questions, I suggest that you contact Jim Herrington of my staff at (254) 770-

6595,

William K. Honker, P.E.

Acting Director

Water Quality Protection Division
Enclosure

Recycted/Hecyciable « Printed with Vegelable Ol Based Inks on 100% Recycled Paper [40%a Postoonsumar}





cCl

Mr., Kenny Jaynes,
Galveston District Office
U.8. Army Corps of Engineers

Land Tejas Spring Trails, Ltd.

c¢/o Horizon Environmental Services, Inc.
Attn: Lee Sherrod

1507 South IH 35

Austin, Texas 78741

Mr. Rodney Tow

Chapter 11 Trustee

26219 Oak Ridge Drive

The Woodlands, Texas 77384

Discovery Trails, LLC
c¢/o Forest Financial, Ltd
407 Julie Rivers Drive
Sugarland, Texas 77478





UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 6

In the Matter of: §

§ Docket No. CWA 06-2012-2718
Land Tejas Spring Trails, Ltd. §
c/o Land Tejas Companies, Ltd. §

§ Proceeding Under Section 309(a) of

§

§ the Clean Water Act

Respondent §
ADMINISTRATIVE ORDER
[. AUTHORITY

1. The following findings of fact and conclusions of law are made and order issued under
the authority vested in the Administrator of the U.S. Environmental Protection Agency
(EPA) by Section 309(a) of the Clean Water Act (Act), 33 US.C. § 1319(a). The
Administrator has delegated the authority to issue this Order to the Regional
Administrator, EPA Region 6, who has further delegated such authority to the Director of
the Water Quality Protection Division, EPA Region 6.
II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

2. Land Tejas Spring Trails, Ltd. ¢/o Land Tejas Companies, Ltd (Respondent), is a
Texas limited partnership under the laws of the State of Texas, and therefore considered a
"person” as defined by Section 502(5) of the Act, 33 U.S.C. § 1362(5).

3. At all times relevant to the violations alleged herein, Respondent owned real property
located at 2711 Riley Fuzzel Road, Spring, Texas (subject property).

4. On multiple dates between May 2007 and December 2008, Respondent discharged,
caused the discharge, directed the discharge, and/or agreed with other persons or business

entities, to “discharge dredged material” and/or “discharge fill material,” as defined by





Section 502 of the Act, 33 U.S.C. § 1362, and 40 C.F.R. § 232.2 from point sources,
including heavy equipment, in, on and to approximately 0.5 acres of forested wetlands
and approximately 4,000 linear feet of stream channels within the subject property in
connection with the development of a residential subdivision. The 0.5 acre of wetlands
and 4,000 feet of streams impacted by Respondent’s activities are identified on the
attached aerial photograph. The impacted wetlands and streams were adjacent to,
hydrologically connected to, or had a significant nexus to Spring Creek, a navigable-in-
fact body of water.

5. Each piece of heavy equipment used during excavation or construction activities which
resulted in a discharge acted as a "point source" as defined by Section 502(14) of the Act,
33 U.S.C. § 1362(14).

6. The dredged and fill material discharged was a "pollutant” as defined by Section
502(6) of the Act, 33 U.S.C. § 1362(6).

7. At all times relevant to the violations alleged herein, the wetlands and tributaries
referred to in paragraph 4, supra, were "navigable waters" as defined by Section 502(7)
of the Act, 33 U.S.C. § 1362(7), and 40 C.F.R. § 232.2.

8. At all times relevant to the violations alleged herein, Section 301(a) of the Act,

33 U.S.C. § 1311(a), provides that it is unlawful for any person to discharge a pollutant
from a point source to waters of the U.S., except with authorization of and in compliance
with a permit issued under the Act.

9. At all times relevant to the violations alleged herein, Section 404 of the Act, 33 U.S.C.

§ 1344, authorized the Secretary of the Army, acting through the Chief of Engineers for





the U.S. Army Corps of Engineers, to issue permits for the discharge of dredged or fill
material into navigable waters of the U.S.
10. At no time relevant to the discharges alleged in paragraph 4, supra, did Respondent
have a permit issued by the Corps of Engineers which authorized the discharges alleged
in paragraph 4,
11. Each unauthorized discharge was a violation of Section 301(a) of the Act,
33 U.S.C. § 1311(a).
12. Based on these Findings of Fact and Conclusions of Law, EPA finds that Respondent
committed the violations alleged herein.

III. ORDER
13. Based on the foregoing Findings of Fact and Conclusions of Law, and pursuant to the
authority vested in Section 309(a) of the Act, 33 U.S.C. § 1319(a), EPA ORDERS
Respondent to immediately cease any discharge of dredged and/or fill material to waters
of the United States and to:
a. within thirty (30) days of receipt of this Order, submit a plan to the EPA for the
restoration of the 0.5 acre of impacted wetlands and 4,000 linear feet of stream channels.
The plan should be submitted to Jim Herrington, EPA Region 6, 808 East Blackland
Road, Temple, Texas 76502-6712. Respondent shall commence implementation of the
plan within 30 days following EPA’s approval of the plan. If Respondent fails to submit
an acceptable plan or fails to successfully implement a plan upon approval, a restoration
plan will be developed by EPA which Respondent will implement within 30_days.

IV. GENERAL PROVISIONS





14. Issuance of this Order shall not be deemed an election by EPA to forego any
administrative action or judicial civil or criminal action to seek penalties, fines, or other
relief under the Act for the violations alleged herein, or other violations that become
known to EPA. EPA reserves the right to seek any remedy available under the law that it
deems appropriate.

15. If EPA issues an administrative complaint, or a civil judicial action is initiated by the
U.S. Department of Justice, Respondent may be ordered to pay a monetary penalty. Ifa
criminal judicial action is initiated by the U.S. Department of Justice, Respondent may be
subject to a monetary fine and/or imprisonment.

16. Failure to comply with this Order can result in civil penalties of up to $37,500 per day
of violation.

17. Compliance with the terms and conditions of this Order does not relieve Respondent
of its obligation to comply with all applicable local, state, and federal laws.

18. The effective date of this Order is the date it is received by Respondent.

Issued:

William K. Honker, P.E.
Acting Director
Water Quality Protection Division
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DATA FORM
ATYPICAL SITUATIONS

oe] Tophe Br<£

Applicant Name: W Teadls,Tl) Date: F—4-2pjf
Project Name: DfSCe-wzv?. %“%ﬁ'ﬁu&Locaﬁon N5 ,Q,M watz prza Bl

Drive.

A. VEGETATION:
1. Type of Alteration:

hectamized 14-&&1%?,4 Fradek,
2. Effect on the Vegetation:

R st e wedsindli - _ 0
revious Vegetation: |t wi satk loblo Ma.

DATA POINT: et e _L””Z;%“‘é"i

4. Hydrophytic Vegetation? YES \/ NO

B. HYDROLOGY:

1. Type of Alteration:
Sligtt, JM\W%W@WW drtel.-.
2. Effect on the Hydrology:

Mmool dpain NEge .
3. Previous Hydrology: lw,m[/‘,u? =hupction

DATA POINT: [y dicatra: Some Chcting, s,
4. Wetland Hydrology? YES NO

C. SOILS:
1. Type of Alteratxon
Some 5 ‘L,wh;; ,:-ésml_-{- Free RO Reprayal-.
2. Effect on the Soils:
Compacitiog ddessicchisw Taonloss ?f heg .

3. Previous Soils:

{iycim‘a—) =3

DATA POIN

Depth Munsell Mottle

Inches  Matrix Color Mottle Color Abundance Texture

p—13"__ JoYr s 75 YR Y% 2% :m-—daﬂ%f
PM .

4. Hydric Soils? YES \/ NO






Draft - For Attorney Review - Do Not Release Land Tejas

_PENALTY CALCULATION FOR 404 VIOLATION -
STEP No Action Notes/Assumptions Restored Notes/Assumptions
ECONOMIC BENEFIT 0
1. Use BEN to calculate econ. benefit =
GRAVITY
Set Multiplier (500/1,500/3k - 10k) 500
A Factors (Scale 0-20)
Harm to Human Health or Welfare 1
Extent of Aquatic Env Impact |
Severity of Impacts to Aquatic Env 1
Unique/Severity of Affected Resource 1
Secondary or Off-Site Impacts 5
Duration of Violation 5

B Factors (0-20)

Degree of Culpability 1
Compliance History of the Violator 1
Need for Deterrence 1
2. Preliminary Gravity (A + B) x M ' 17x500 8,500
ADJUSTMENTS TO GRAVITY
a. Recalcitrance (+ 0-200%) 0
b. Quick Settlement (-10%) -10% -10% -10% -10%)
¢. Other Factors As Justice May Require
3. FINAL ADJUSTMENTS (3a+3b+3¢) | _ s
4. PRELIMINARY PENALTY (1+2+3d) / 7,650
Litigation Considerations  (-10%)
Inability to Pay
Penalty Settlement Bottom-Line ; 7,650

Proposed Penalty (To start negotiations) : 37,500
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